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The Problem of Selecting Judges 


A CRITICISM OF THE LOS ANGELES BAR ASSOCIATION 
PLAN AND A SUBSTITUTE 


By William J. Palmer, Judge of Municipal Court 


At the outset of this article, let it be said 
that I believe there is a better method than 
the popular election of Judges. I make this 
statement at the start because I am going 
to criticize the Bar Association’s proposed 
plan, and I am ready to admit such merits 
as the system of popular election has. For 
doing these things, I do not want to be 
taken as an advocate of the prevailing meth- 
od. 

The objects to be obtained are these: (1) 
the selection of qualified persons for ju- 
dicial offices; (2) making the conditions of 
employment such that judges will be free, 
and will feel free, from politics. 

Few persons realize that there is under 
way in our country, on the part of certain 
vested interests, the most determined, 
shrewdly managed and most highly financed 
effort to nulify the principles of democratic 
government that ever has been undertaken 
in our national history. The arrival of this 
situation was prophesied by Abraham Lin- 
coln, and his prophecy has been fulfilled. 
At the foundation of democratic government 
is the conception that the government be- 
longs to the people, and that in the people 
is vested the right to rule. This idea today 
is experiencing the most subtle, insidious 
and vicious attack that has been made upon 
it since a sacrificial devotion to it led to 
the establishment of our nation. This attack 
is almost certain to grow in intensity dur- 
ing the next generation. I mention these 
facts merely as an observer, not as an alarm- 
ist, and as the basis for this statement: If 
we entertain any thought of passing on to 
our children a “government for the people,” 
it is vital that our judicial offices be held by 
those who, first, believe in that kind of 
government, and second, have the intellect 
and courage to be guided by that belief 
whenever it is involved in an issue before 
them. These, I contend, are basic qualifica- 
tions for judicial office under the American 
form of government. 


Where Popular Election Fails 
With these convictions, it would seem that 
one should favor the popular election of 
judges. But there are other factors to be 
considered, which make it desirable that the 


selection of judges be delegated to those 
who will hold the power as a sacred trust 
for the people. If it were possible to select 
some five or ten persons who truthfully 
could be called the wisest persons in the 
world, even their judgment would be worth- 
less if based on a false premise of fact. The 
better the judgment, the more likely a wrong 
conclusion if the information with which 
it deals is not correct. Herein lies the first 
weakness of the system of electing judges 
by popular vote — it is impossible to get to 
the voters accurate information, on which 
they are justified in relying, concerning the 
fitness of the candidates. If we could do 
that, I would trust the people’s judgment 
as well as that of any committee, board or 
commission, for I have studiously observed 
over a period of many years that when the 
voters are correctly informed, their verdict 
is nearly always a wise one. 


Money—And Who Has It to Spend? 


Why is it not possible to inform the 
people fully and dependably with respect to 
the candidates for judicial office? To make 
a comprehensive answer to that question 
would necessitate a long story. That would 
be a theme in itself. Something must be left 
for the intelligence, knowledge and imagina- 
tion of my readers. Suffice it to say, that 
conveying information to the voting public 
requires one or both of two things: The 
expenditure of a great sum of money on the 
immediate task of enlightenment or the use 
of established institutions of news purvey- 
ing in which large fortunes are invested. 
Who has the great sums of money? Why 
do they spend them in political campaigns? 
Who controls the large invested fortunes? 
What are their major interests, their asso- 
ciated interests and their practiced policies 
with reference to the uses and purposes of 
governmental agencies? 





Interference 


There is another feature of the system of 
popular election of judges which, alone, 
condemns it with sufficient force of certitude 
to urge the search for a better method. That 
feature fittingly may be labelled “Interfer- 
ence.” I refer to the obstruction which the 
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The Olympic Oath 


The people of Los Angeles have had the opportunity to observe the 
fine spirit of the contestants in the Olympic Games during the past two 
weeks. The founder of the modern Olympic Games, Baron de Coubertin, 
many years ago gave expression to a very noble sentiment, the observance 
of which, by those taking part in these contests of skill and endurance, is 
largely responsible for the world-wide interest in the results. He said: 








‘The important thing in the Olympic Games is NOT to win, 
but to take part; the important thing in life is NOT the triumph 
but the struggle; the essential thing is not to have conquered but to 
have fought well. To spread these precepts is to build up a stronger 
and more valiant and, ABOVE ALL, more SCRUPULOUS and 


generous humanity.” 
The oath taken by each athlete is as follows: 


“We swear that we will take part in the Olympic Games in 
loyal competition, RESPECTING the regulations which govern 
them and desirous of participating in them in the TRUE SPIRIT 
OF SPORTSMANSHIP FOR THE HONOR OF OUR 
COUNTRY and for the glory of sport.”’ 


One is moved to hope that it might be possible for all lawyers event- 
ually to adopt in substance these fine sentiments and to observe the high 
ethical standards prescribed for the practice of the law as will approximate 
the spirit of the Olympic Oath and the expressions of de Coubertin that 
“the essential thing is not to have conquered but to have fought well.” 
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system places in the way of a full, free and 
efficient performance of judicial duties by 
the judge. 

From the standpoint of economy alone, 
it is not wise to pay a man for being a 
judge, and make the conditions of his em- 
ployment such that in most instances he is 
compelled to be a politician, or surrender 
his office to one who is a politician. I am 
not using the word “politician” in any un- 
favorable sense; place the term on the high- 
est level you choose; it takes time, thought 
and energy to play the political game. All 
these elements of a jurist’s ability should be 
concentrated on his tasks, and if that is not 
done, a significant diminution of efficiency 
is the certain result. 

The popular election system makes the 
judge an object of continued bombardment 
of poltical-pressure-sales-attacks, whereby it 
is intimated if not stated, that whether or 
not he buys tickets to some affair or space 
in such-an-such a program or special edition 
or year book, may have something to do 
with how the members of the royal order 
vote or how the editor edits. 


It is not necessary, I am sure, to dwell 
longer on this phase of my subject. 


The Paradox 


With the background of thought I have 
undertaken to present, let us look at the 
plan which the Bar Association advocates 
for the selection of some of our judges. It 
vests the power in a commission of five 
persons. Of course, the Governor appoints 
from a limited list handed to him by the 
Commission. His power is negligible. Ail 
members of this commission are to be elected 
by the people. This is the most striking 
fact about this proposed plan. Its propon- 
ents say the people are not able to properly 
select their judges, but for some strange 
reason the voters are able to elect the five 
persons who will have the power to control 
the selection of all the judges. 


I have read the Committee’s answer to 
this paradox. There being only five persons 
to elect, one at a time, and the positions 
being of such great importance, the voters 
can do a much better job of it than they 
can choosing fifteen judges or more at a 
time. If this be good) logic, then the selec- 
tion of judges should be left entirely with 
the Governor, for there is only one of him, 
and his position, already one of great im- 
portance, would then be of greater impor- 
tance, and these two facts should guarantee 


the exercise of perfect judgment on the 
part of the people. 
A Two-Edged Sword 

The trouble with this reasoning is that 
it is a two-edged sword, and the edge to 
which I wish to call attention is sharper 
than the one which the proponents of the 
plan have in mind. The limited number of 
members of the commission to be elected 
would make it that much easier for any 
vested interests, powerful enough to inform 
the people, (as it is desired that they be 
informed) to control the Commission and 
thus to control the selection of all the judges 
under the Commission’s jurisdiction. It 
would be no difficult task for concentrated 
financial interests, under the plan proposed 
by the Bar Association, within a compara- 
tively short time, to clear the Superior 
Courts of our State of every courageous, 
clear-headed, free-thinking, progressively- 
minded, democratic judge on the bench. It 
would be no difficult task for such interests 
to bring about a situation in which the ju- 
diciary, under the power of the Commission, 
would be composed entirely of persons of 
the frame of mind, attitudes, political views, 
prejudices and interests, desired by the 
vested interests advancing the money to 
“inform” the voters. Let it be borne in mind, 
too, that it takes a vastly greater sum of 
money to “enlighten” the voters of a whole 
state than it does to accomplish that task 
with the electors of one county. 

While there is weakness in the fact that 
the voters must select so many judges in an 
election, that weakness is not total. There 
is some satisfaction in this: With so many 
candidates the people will be fooled only 
as to part of them. Many of the voters’ 
decisions will be right. We must not over- 
look the fact that some excellent judges 
have been elected to office by the people, and 
many more, first appointed, have been re- 
tained by popular vote. Controlling the 
voters’ information is much simpler with a 
few candidates than with many. 


Politics for the Justices 


A second defect of the Association’s plan 
lies in the fact that it places on the Com- 
mission two Justices, one the highest and 
most important judicial officer in the state, 
and the other a close second. If there are 
two members of the judiciary, all of whose 
thought, energy and time should be devoted 
to the responsibilities of their offices, these 
are the two. The Association’s plan would 
make them the most conspicuous objects of 
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political pressure among the public officers 
of the state, except the Governor. If it 
should ever come about that either of these 
high judicial officers should be inclined to be 
a politician, the results of the Association’s 
plan would be a public misfortune. And the 
plan encourages such an inclination, for it 
leaves these two offices subject to the direct 
vote of the people. Can any public officer, 
who is concerned about keeping his office 
and who must look to the people for its re- 
tention, wholly refrain from being some 
sort of a politician? It would seem that the 
two judicial offices in the state which should 
be most guarded from politics are the two 
which the proposed plan would throw into 
the maelstrom. 


The Temptations of Fear 


Furthermore, if it be dangerous, as the 
proponents appear to think, to have a law- 
yer on the Commission lest he be favored 
by a judge, is it not a greater defect in the 
plan that it puts the trial judge under the 
continuous temptation of contemplating 
what the justices of the higher courts are 
going to think of his decisions—the justices 
to whom he must look for the retention of 
his position? Fear of reversal is, in my 
opinion, a detriment to a conscientious trial 
judge. It takes his mind from the one ques- 
tion that should occupy him at all times, 
“what do justice and common sense require 
in the case before me?” It makes him hesi- 
tant and indecisive. It slows up the work 
of his court. He is in the front line trenches 
of judicial work, intimately dealing with 
varied and ever-changing activities of the 
human family. It lies within his power, if 
he has intellect and a bit of daring, to make 
the law a moving, progressive thing, keep- 
ing pace with the progress of civilization 
and the continually changing needs of his 
fellow beings. And the happy fact is that 
If he proceeds with this spirit and with this 
independent courage, more often than not, 
the higher courts will uphold him. 

Let the trial judge have some brains, 
some knowledge of the law, a good deal of 
character and a true sense of kinship with 
his fellow beings; let him accept the dis- 
tinction of his office modestly, be a gentle- 
man and deal courteously with lawyers and 
litigants; let him have complete independ- 
ence of thought, with a sense of responsi- 
bility to none except his own conscience, 
the sacred trust of his public office, the 
spirit and purpose of the law, the rights of 
his fellow man, and his God. 


Those Most Fit to Serve 


A third defect of the proposed plan is 
that those who are most capable and in the 
most advantageous position to serve on a 
Judicial Commission — the members of the 
bar — are omitted. I have read proponents’ 
reason for this. The reason is the suspicion 
that were a member of the bar on the com- 
mission he would be a favored barrister in 
the court. 


Favoring, as we should, the removal of 
every temptation to deviate from the straight 
line of judicial integrity, and granting the 
possibility of effects as suspected by the 
proponents of the plan, the fact remains that 
the objection is one which may be overcome. 
We should devise a plan that overcomes it, 
rather than bar from membership on the 
commission those best fit to serve. 


It is my profound conviction that the 
only group of citizens with whom the re- 
sponsibility of selecting judges can be safe- 
ly entrusted, if it is to be taken from the 
people as a whole, is the bar. There are 
several reasons for this: First, the bar al- 
ways will be representative of all classes of 
society and of all interests in society. Asa 
group, it is necessarily democratic, represent- 
ative of all social and economic interests. 
It must represent the poor; it must repre- 
sent the rich; it must defend the oppressed ; 
it must protect the interests of the mighty; 
it must see that the rights of the weak and 
fallen are safeguarded ; it must protect from 
injustices those whose comfortable social 
and economic positions invite attack; it 
comes in touch with all the conflicting in- 
terests in our complex civilization ; it knows 
life, not in theory, but as it actually mani- 
fests itself in the varied activities of prac- 
tical affairs. 


Second, the members of the profession 
not only are schooled in, but are held bound 
by, the highest ethical standards of business 
conduct. 


Third, they are educated in democracy. 
To know its principles and its purposes, its 
underlying spirit and its objective — the 
greatest good for the greatest number — 1s 
an essential factor in every lawyer’s educa- 
tion. No lawyer’ of this country may be 
regarded as being properly trained for his 
duties unless the ideals of a democratic gov- 
ernment have been thoroughly inculcated. 
Of this spirit he must drink deeply if he is 
to fulfill the obligations of his profession. 
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Few for Action, More for Deliberation 

A fourth defect of the Association’s plan 
is that there are two few members on the 
proposed Commission, as measured in the 
light of its great power and responsibility. 
Three persons would constitute a majority. 
This number may be sufficient for a family 
corporation, but it seems a bit incongruous 
for a board whose task would be so great 
as the one proposed. It is a sound policy 
of organization and administration that 
when you want action, appoint a small com- 
mittee, and when you want deliberation, ap- 
point a large one. As the proposed Com- 
mission would have a salaried executive to 
attend to its action, the work of the com- 
mittee itself would be largely deliberative. 


Under Investigation 


A fifth defect of the plan, I think, lies 
in the fact that after we should go to all 
the trouble of bringing it into effect, and 
after the Commission should go to all the 
trouble of thoroughly investigating candi- 
dates, its appointments could be for only six 
years, during which time, every appointee 
would be under the surveillance of the Com- 
mission’s investigators. There may be some 
justification for such a scheme, but doesn’t 
it seem to be a bit school-boyish? To be a 
bit out of keeping with the nature of the 
office? To be quite out of harmony with 
the very ideal which the plan is supposed 
to achieve — putting the right kind of men 
on the bench, men who would need no super- 
vision? Also to tend to defeat the very 
purpose of the plan — that of making com- 
petent judges independent of outside influ- 
ences, and secure in a sense of judicial free- 
dom? 

A Substitute Plan 


With the foregoing thoughts expressed, I 
am prepared to offer a substitute for the 
Bar Association plan. It, too, calls for a 
Judicial Commission, one of the basic prin- 
ciples of whose organization would be this: 
No member of the commission should hold 
any other public office — this to insure as 
complete detachment as possible from all 
political alliances and self-serving political 
interests. 

This Commission would be composed as 
follows: The President of the State Bar; 
the presidents of the bar associations of the 
largest, the second, third, fourth and fifth 
largest cities in the state; the deans of those 
colleges of law in the state which comply 
with the standards of legal education set by 
the American Bar Association; three lay 


persons to be appointed by the Governor. 
Should any Bar Association president 
hold any other public office, an alternate 
member of the Commission would be elected 
by the governing board of that association. 
With the exception of such a situation, it 
will be observed, no member of the Com- 
mission would be elected to that position in 
and of itself. As to all except three persons, 
membership on the commisison would be 
an incident to an office, the nature of which 
is such as to require careful selection, and 
a thoughtful measurement of qualifications. 
In such manner would we eliminate, so far 
as possible, as to three-fourths of the mem- 
bers, the elements of politics, and in such 
manner would we obtain as members of the 
Commission men of the highest standing. 


Educators Bring Idealism 


I look upon the legal educators whom I 
suggest for places on the Commission as 
intermediaries between the public and the 
practicing bar and the bench. They are 
peculiarly obligated to all three: the public 
generally and to the profession and the ju- 
diciary. I think they sense this obligation. 
Furthermore, they are scholars of the law, 
and they would bring to the Commission 
the element of idealism which any move- 
ment for betterment needs. I believe they 
would enjoy the confidence of the public 
and I am certain that they would merit it. 


Varied Interests Represented 


I would urge that the Governor, first to 
appoint the three lay members, select per- 
sons from widely different walks of life — 
perhaps one, a representative of labor; an- 
other, of business interests; and the third 
to be a woman, experienced in the work of 
woman’s civic organizations or in welfare 
work ; these lay members to hold office dur- 
ing the will of the governor. 


Certain Appointments for Life 


This Commission, too, would have its 
full-time director or executive secretary, on 
salary, and its clerical staff. The Commis- 
sioners would receive no compensation. 

Upon the expiration of the term of office 
of any incumbent judge or justice in the 
state, high or low, except Justices of the 
Peace, this Commission would make an ap- 
pointment for the office. For the Municipal 
Courts, let these appointments be for terms 
of six years. For the Superior Court, let 
the Commission have the privilege of mak- 
ing, in the first instance, either a temporary 
or a life appointment. No Superior Court 
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or higher office could be filled by temporary 
appointment, however, for a longer period 
than six years. Thereafter, the office would 
have to be held by one appointed for life. 
This provision for temporary appointments 
is made so that the Commission would never 
be hurried in the making of a life appoint- 
ment and so a judge might be “tried out,” 
so to speak. The provision limiting the time 
of temporary appointments is made so that, 
within reasonable time, the judge might 
have the certainty of permanence and the 
sense of security and independence which 
come with it, and thus be forever released 
of that bugbear temptation to favor any 
member of the Commission. 
Power to Remove 

Every appointment, temporary and for 
life, would be subject to removal by the 
Commission, after hearing, and with the 
right of appeal to the Supreme Court. A 
judge could be removed for the violation 
of any of the standards of conduct which 
could be formulated and made a part of the 
law, even though such violation might in- 
volve no moral turpitude or criminal act. 
He could be removed also for any continu- 
ing reason which might prevent him from 
competently performing the duties of his 
office. 

Secret Voting 

The voting of the members of the Com- 
mission should never be made public, and 
should be held in strictest confidence by the 
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members themselves. Only the result should 
be announced. No judge would ever know 
who voted for him, or how the vote stood. 
If desired, it could be established by law or 
precedent that during the term of member- 
ship of any lawyer-member of the Commis- 
sion, no judge whose term of office would 
expire within that period should preside in 
the trial or hearing of any matter in which 
any party might be represented by such law- 
yer or a partner or employee. 

Before making any selections, the Com- 
mission should formulate its standards, so 
that thereafter it would have a definite pol- 
icy for determining judicial fitness. One of 
its rules should be that it would not consider 
any letters sent in behalf of. a candidate, 
unless the writer stated that he wrote on 
his own initiative and without request of the 
candidate. However, a candidate could send 
as many names as references as he might 
desire and the Commission would have a 
thoughtfully designed questionnaire to send 
to each of such references to elicit such in- 
formation as it might wish. Such rules 
would do away with candidates engaging 
upon a campaign of solicitation of letters 
of endorsement, often embarrassing persons 
who do not care to send such letters and 
often obtaining letters which are written not 
whole-heartedly, but merely to avoid em- 
barrassment. 

The Commission annually would appoint 
the presiding judges of Superior and Muni- 
cipal Courts. 


Members Urged to Distribute Judiciary 
Campaign Pamphlets 

The Judicial Candidates and Campaigns Committee has 
prepared a four-page pamphlet of ordinary letter size containing 
the list of endorsed candidates for the Superior Court Bench and 
a brief explanation of the method by which the endorsements 
were made. These pamphlets are for distribution to the public. 

Each member of the Los Angeles Bar Association and of 
the affiliated Bar Associations is requested to obtain a supply of 
this pamphlet and to enclose one in each letter sent out in the 


daily office mail to addresses in Los Angeles County. In this 
way a very wide and effective distribution can be had. 


Any number of the pamphlets can be obtained at the office 
of the Committee, 1005 Rowan Building, telephone MIchigan 
1228, and at the office of the Bar Association, 1124 Rowan 
Building, or will be delivered upon telephone request. 
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The Physician as an Expert 


HIS QUALIFICATIONS AND LIMITATIONS — WITH SUGGESTIONS 
FOR CHANGES IN THE STATUS OF SUCH EXPERT WITNESSES 


By Daniel Beecher, of the Los Angeles Bar 


As a general rule of law, triers of matters 
in dispute, whether judges, jurors or other 
tribunals bound by the rules of evidence de- 
veloped under the common law, are required 
to base their conclusions on facts presented 
to them, and not upon opinions of witnesses. 
This long established rule is probably based 
upon experience that opinions of ordinary 
witnesses are of little or no value in arriving 
at the truth about any particular matter in 
dispute. To this general rule there are a 
few exceptions, among them being that cer- 
tain persons known as experts may give 
their opinions on matters involving science, 
skill, or relating to some art or trade. Sec- 
tion 1870, subdivision 9, Code of Civil Pro- 
cedure, provides that, upon a trial an opin- 
ion may be given on a question of science, 
art, or trade, from a person skilled therein. 

Expert witnesses have been defined as 
persons who have made the subject of in- 
quiry the object of particular study and at- 
tention, and, of course, every profession, 
trade and calling has within it persons who 
can, in given instances, legally qualify as 
expert witnesses, even down to the fine art, 
trade, or profession, of educating fleas. Sci- 
entific progress and inventions of modern 
times have naturally multiplied byond calcu- 
lation the number and kinds of persons who 
may legally qualify as experts in their par- 
ticular trades or professions, and so long as 
the range of human knowledge widens, these 
experts will increase in ever ascending num- 
bers. They are, perhaps, both the hope and 
despair of the human race. 


Medical Experts 

Since the time of Hippocrates, in the 5th 
Century, B.C., the medical profession can 
claim the existence of a scientific approach 
to the study and treatment of human ills, 
and, although superstition and error have 
played their part in the history of the pro- 
fession, it is probably safe to say that the 
basic reason for the recognition, since time 
immemorial, of the physician as an expert 
witness, lies in the special knowledge ac- 
quired through the scientific study and prac- 
tice of his profession. It may be, however, 
that the more practical reason for permitting 
such expert testimony in trials lies in the 


fact that persons who devote considerable 
time and attention to a particular subject 
are presumed to know more about it than 
those who have not had such opportunities. 

The basic qualifications for expert wit- 
nesses are study and experience, or either, 
in a particular field of science, art or trade. 
Legally speaking, either study or experience 
is technically sufficient to lay the foundation 
for expert testimony. Opportunity for study 
or observation is not enough to qualify. It 
is for the trial judge to determine, in his 
sound discretion, from the foundational 
facts introduced, whether or not a particular 
person offered as an expert witness is quali- 
fied to testify. The weight of the evidence is 
left to the jury to determine, or to the 
judge as the trier of the facts, where he 
is trying the case without a jury. 

Rules on Admissibility 

Admissibility of expert testimony involves 
the question of whether or not the witness 
can testify as an expert at all; or, in other 
words, whether his opinion may be heard 
on the subject of the inquiry, and there is, 
therefore, a wide range of qualifications, or 
lack of them, between the witness who meets 
only the minimum requirements of the law 
to qualify as an expert and the witness who, 
because of his integrity, study, scholarship, 
experience, skill, and standing in his pro- 
fession, is entitled to have his opinion given 
the utmost consideration. As an illustration 
of the legal scope of medical expert opin- 
ions permitted in the courts, I quote the 
following rules from Lawson, on Expert 
and Opinion Evidence: 

“Rule 27.—The opinion of a medical 
man upon the condition of the human 
system, the cause of death, or the cause 
or effect of an injury, the effect of a 
medicine or a particular treatment, the 
likelihood of recovery, or the mental con- 
dition of a person, is admissible. 

Sub-Rule 1.—The law does not recog- 
nize to the exclusion of others any par- 
ticular school of medicine or class of 
practitioners. 

Sub-Rule 2.—To give an opinion on 
medical questions, one may be qualified 
by study without practice, or by practice 
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without study. Nor is it absolutely neces- 

sary that he should be a physician or have 

studied for one. 

Sub-Rule 3.—The opinion of a medical 
man is competent as to matters which he 
has not made a specialty in his study or 
practice. 

Sub-Rule 4.—A medical man is not dis- 
qualified to give an opinion because he 
is not a graduate of a college and does 
not possess a license to practice; or is not 
at the time in practice ; or because a case 
exactly like the one in question has never 
been seen or read of by him before.” 
Lawson wrote his book in 1883, but the 

rules just quoted, with, of course, some 
modifications in particular states, still quite 
generally remain the law on the matter of 
the admissibility of opinions of medical men. 

Inasmuch as the rules of law governing 
the admissibility of expert evidence abso- 
lutely determine who shall and who shall 
not be permitted to give opinions on ques- 
tions of medical science, and since these 
rules seem to follow the democratic prin- 
ciple that all experts are created equal, if 
not free, there has been ample opportunity 
for the development of all kinds of medical, 
or so called medical, witnesses—good, bad 
and indifferent. As is usually the case, the 
bad became the most widely known, and 
there has been a popular belief, which per- 
haps still persists, that any and all medical 
opinions can be bought and paid for on 
either, or any, side of any case, controversy 
or question, without regard to the merits of 
the issues involved. Because of such views 
Courts have gone so far as to say that ex- 
pert testimony should be received with cau- 
tion and considered with greater caution. 
The California courts, however, have not 
adopted this point of view, but hold that 
expert opinion, when admitted, shall be con- 
sidered and weighed like any other evidence 
and may also be disregarded like any other 
evidence, if it is deemed unworthy of belief, 
the jury, as triers of the facts, being the 
sole judges of its value, if any. 

The medical profession has, of course, a 
high standard of ethics, as does the legal 
profession, and the relatively few who are 
corrupt in both professions often bring pop- 
ular discredit on the many who are honest 
and capable. Leaving out of consideration, 
for the moment, the few who are corrupt 
and have no place in the medical profession 
at all, there are certain fundamentals in- 
volved in the giving of expert testimony 
which ought to be recognized by every pros- 


pective witness and observed by all wit- 
nesses. The first and most important req- 
uisite is that the witness is bound by his 
oath to tell the truth, the whole truth, and 
nothing but the truth. It is, perhaps, more 
important ethically for an expert witness to 
observe this rule than for the ordinary wit- 
ness, for the reason that the expert, in giv- 
ing his opinion on a state of facts concern- 
ing which he does not vouch. for the truth, 
can not be guilty of the crime of perjury, 
and further because there is no basis for 
allowing the witness to express any opinion 
unless it be honest. The expert can not be 
sent to jail for his so-called expert opinion, 
however erroneous it may be, because the 
crime of perjury is predicated upon false 
swearing with reference to facts, and not 
upon false opinions. -Legally as well as 
ethically, the expert is no less bound to give 
an honest opinion in reference to the matter 
under inquiry than ‘to state the truth about 
matters of fact within his knowledge. 


Limitations 


There are certain inherent limitations of 
witnesses, whether or not they are experts, 
the most important being the limitation to 
speak within his own range of knowledge, 
and if he is honest he will refrain from 
expressing opinions about things unknown 
to him, and particularly about the unknow- 
able. The medical profession will be the 
first to concede that, at present, medical 
science, in some of its phases at least, is 
inexact and that there are many fields yet 
unexplored and unknown. Intellectual hon- 
esty will limit testimony to the known and 
knowable and frankly admit limitations of 
human knowledge, where they exist. Frank- 
ness in this regard is, perhaps, nowhere more 
effective than on the witness stand. 

Modern medical science has created and 
developed a division of labor in the medical 
profession to an extent, perhaps unequalled 
in any other profession, and the physician 
who would offer himself as an expert wit- 
ness in all branches of the profession would 
at once stamp himself as a charlatan and 
a quack; a jack-of-all-trades is a boss at 
none; an expert to be an expert must be a 
boss at something, and so I would say that 
there ought to be, and probably is, in the 
profession itself, a disposition not only to 
defer to the specialist the treatment of hu- 
man ills concerning which has has made 
special study and has acquired special skill, 
but also, where practicable, to permit such 
specialist to speak before the courts in 
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reference to his particular field of activity. 
In the course of a recent study on the sub- 
ject of insanity, it was pointed out by an 
authority on the subject, whose name I do 
not now recall, that there are about 172 
ordinary kinds of insanity, and it is quite 
evident that one who has not made a special 
study of this subject can not speak with 
authority in reference to a subject so broad 
in its scope. Doubtless the same situation 
applies to other fields of medical science. 

Whether or not it would be advisable, or 
practicable, to attempt to limit, by law, the 
admissibility of expert opinion of medical 
witnesses who are not specialists, I am not 
able to say, but I doubt very much if there 
should be such limitation, for the practical 
reason that the specialist, in the nature of 
things, is not always available to give his 
opinions and, by necessity, it would seem 
that courts would have to listen to those 
who are not so well versed in medical sci- 
ence as the specialist. 


Medical Advocates Not Wanted 


The expert is, of course, frequently used 
in cases which are highly controversial, and 
the danger in these cases is that he will 
become a medical advocate instead of re- 
maining as he ought to be, a medical sci- 
entist. The advocate puts only his best foot 
forward for his client, or patient; the sci- 
entist presents both feet as they are. Med- 
ical advocates are not needed or wanted in 
the courts. Lawyers are the only advocates 
that are tolerated and even they frequently 
get the best results for their clients by frank- 
ly and fairly presenting their cases. In order 
to remedy the evils arising from expert tes- 
timony such as that given by the medical 
advocate and other biased expert testimony, 
the Legislature of California, in 1925, 
adopted Section 1871 of the Code of Civil 
Procedure, which, in part, is as follows: 

“Whenever it shall be made to appear 
to any court or judge thereof, either be- 
fore or during the trial of any action or 
proceeding, civil or criminal, pending 
before such court, that expert evidence 
is, or will be required by the court or 
any party to such action or proceeding, 
such court or judge may, on motion of 
any party, or on motion of such court 
or judge, appoint one or more experts to 
investigate and testify at the trial of such 
action or proceeding relative to the matter 
or matters as to which such expert evi- 
dence is, or will be required, and such 
court or judge may fix the compensation 


of such expert or experts for such serv- 
ices, if any, as such expert or experts may 
have rendered, in addition to his or their 
services as a witness or witnesses, at such 
amount or amounts as to the court or 
judge may seem reasonable. * * * . 


Any expert so appointed by the court 
may be called and examined as a witness 
by any party to such action or proceeding 
or by the court itself; but, when called, 
shall be subject to examination and ob- 
jection as to his competency and qualifi- 
cations as an expert witness and as to his 
bias. Such expert though called and ex- 
amined by the court, may be cross-exam- 
ined by the several parties to an action 
or proceeding in such order as the court 
may direct. When such witness is called 
and examined by the court, the several 
parties shall have the same right to ob- 
ject to the questions asked and the evi- 
dence adduced as though such witness 
were called and examined by an adverse 
party.” 

The provisions of this section have 
worked out very well in practice, have 
saved considerable expense to litigants, in- 
cluding the people generally, and have been 
productive in reducing the number of cor- 
rupt expert witnesses. In ordinary criminal 
cases where medical experts are necessary 
it is common practice in Los Angeles Coun- 
ty for both the people and the defendant 
to rely on the testimony of the witnesses 
appointed by the court without producing 
other expert testimony, and where other 
witnesses are produced I believe it safe to 
say that the witnesses appointed by the court 
do not suffer in comparison. 

The trial of a lawsuit is, or should be, a 
search for the truth with reference to the 
particular matters involved. Too often it 
partakes more of the nature of a game of 
skill where favorable results are obtained 
by the crafty and clever rather than the 
justly deserving. The legal profession is 
primarily to blame for this situation, and 
wherever the unscrupulous medical expert 
appears on the witness stand and endeavors 
by false opinion to influence judge or jury 
there is apt to be a member of the legal pro- 
fession back of the medical expert directing 
the unholy conspiracy. Sometimes the de- 
sire to win the game overcomes the sense 
of justice and fairness of reputable mem- 
bers of both professions, but the evils at- 
tendant upon expert evidence are not gen- 
erally to be found here. Most of the trouble 
comes, as I view it, from the unscrupulous 
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lawyer who bargains with the unscrupulous 
medical witness for the purchase.and sale 
of opinions having no foundation in truth 
and fact. 

Suggested Changes 

My subject requires me to offer sugges- 
tions for changes in the present status of 
expert witnesses. The best minds in the 
legal profession have been working for gen- 
erations to raise the standards of their pro- 
fession so that the unqualified shall not be 
admitted to the practice of law and the cor- 
rupt shall be disbarred therefrom. Progress 
has been slow, and perhaps doubtful in some 
places. 

I might suggest legislation raising the 
standards for qualification as expert wit- 
nesses, and perhaps some helpful legislation 
can be worked out; I might suggest that 
the law be changed in this state permitting 


the judge to comment upon the evidence 
before the jury, thus giving him an oppor- 
tunity to advise the jury about the character 
and qualifications, or lack of them, of ex- 
pert witnesses who appear in his court; or, 
I might suggest that the medical profession 
itself, being vitally interested in the char- 
acter and qualifications of witnesses repre- 
senting their profession, ought to specialize 
on the problem of expert witnesses, to the 
end that the court and the jury shall be 
scientifically advised in all cases. The Los 
Angeles Bar Association has appointed a 
committee to confer with a committee of 
the State Medical Association, if the latter 
so desire, for the purpose of considering the 
problem of the expert medical witness and 
endeavoring to work out something helpful 
to both professions and to further the inter- 
ests of justice. 





MISSISSIPPI LEGISLATURE PASSES 
ORGANIZED BAR ACT 

The Mississippi Legislature passed, and 
the Governor, on April 30, approved “An 
Act to provide for the organization, regu- 
lation and government of the Mississippi 
State Bar, to require all lawyers now or 
hereafter practicing law within this State 
to become members of the Association 
created hereunder, and to define the 
powers and duties of such Association.” 


CORPORATE FIDUCIARIES NEED 
ETHICS CODE 

A very brief excerpt is here made from 
a careful analysis of the problems involved 
in the activities of corporation fiduciaries 
written by the Hon. George A. Slater, sur- 
rogate of Westchester County, New York, 
and published in the New York State Bar 
Association Bulletin: 

“The public is not aware of the extent 
to which courts and bar associations have 
gone to preserve the integrity of the pro- 
fession, and to maintain professional stan- 
dards of honor as distinguished from 
business standards. If the present busi- 
ness practices of the corporate fiduciaries 
are not curbed, they will ultimately des- 
troy the professional concept of what is 
essential for protection to the public. The 
practice of law is not a business. If the 
present code of ethics affecting lawyers 
is not broad enough to reach the case of 
the lawyer who solicits for trust com- 
panies, or who is a party benefiting by it, 
then it is my belief that the canons of 
ethics might well be amended to cover 





these practices. If they are not con- 
demned, then why not leave all lawyers 
free to advertise and solicit? Why pro- 
hibit that being done directly if we are 
to permit it to be done by indirection? 

“T suggest the creation of standards of 
ethics by trust companies along lines of 
those followed by honorable members 
of the legal profession. 

“In soliciting business as a corporate 
fiduciary, the bank is seeking to create a 
relationship to which the law attaches an 
obligation of the highest good faith. 
There must be no bargaining ; there must 
be full disclosure of everything. It is not 
enough that the property is safely kept 
by the trust company; that the trust 
estate is secure from pecuniary loss. Up 
to the present time, very largely that is 
the only real factor which is urged by 
trust companies.” 

(Journal of American Judicature Society) 


LEADERSHIP THROUGH 
ORGANIZATION 

“T hold also that a member of the bar 
who belongs to no association of his breth- 
ren has not yet fulfilled his full duty to his 
profession. Here, and here only, are law- 
yers sadly deficient in their duty to their 
profession. Though I cannot pretend to 
speak with accuracy, yet I dare say that not 
one-half of the lawyers of the land are 
members of any organization of the bar. Or- 
ganizations of the bar are the instruments 


with which we do our public work.” 

(Hon. Guy A. Thompson, President American 
Bar Association, before Detroit Bar Associa- 
tion.) 
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Official Result of Plebiscite Vote on Candidates 
for Superior Bench. 1722 Ballots Counted 


Of the total number of 2465 ballots sent 
out in the Bar Plebiscite 1746 were re- 
turned, and 1722 of these were counted. 
Fourteen were not counted for the reason 
that there was no name on the return en- 
velope showing the identity of the voter and 
therefore no means of determining whether 
these 14 ballots had been cast by members 
of the Los Angeles Bar Association or any 
of the Affiliated Bar Associations. 

Following is a list of the candidates who 
submitted their names to the plebiscite and 
the result of the count of 1722 ballots, the 
candidates receiving the highest vote for 
each office thereby becoming the endorsed 
candidate : 
Office No. 1 Charles S. Crail 1496 
James M. Stevens 184 
Office No. 2 Albert Lee Stephens 1542 
Office No. 3 Alfred E. Paonessa 203 

Errol O. Shour 58 
Marion C. Spicer 125 
Walton J. Wood 1195 
Office No. 4 Charles S. Burnell 796 
August B. Edler 54 
William P. Redmond 55 
Charles F. Reiche 264 
Leonard G. Shelton 409 
Office No. 5 Thomas L. Ambrose 1130 


James Donovan 27 
Walter S. Gates 348 
Irvin Taplin 168 
Office No. 6 Ruben S. Schmidt 1559 
Office No. 7 Robert H. Scott 1493 
Office No. 8 Charles Cattern 18 
Lester William Roth 1393 
Courtney A. Teel 245 
Office No. 9 John J. Craig 51 
James H. Mitchell 450 
Minor Moore 1183 
Office No. 10 Irl D. Brett 89 
Francis J. Heney 978 


J. Edward McCurdy 13 
George W. McDill 133 
Louis P. Russill 62 
Bertin A. Weyl 410 


Office No. 11 Charles E. Haas 1523 
William Cloyd Snyder 137 
Office No. 12. William J. Clark 69 
Charles P. Johnson 72 
Edwin O. Loucks 49 
Isaac Pacht 1471 
Office No. 13. Melville R. Adams 4 
Wilbur C. Curtis 126 
F. F. Gualano 13 
Chas. B. MacCoy 129 
John W. Satterwhite 6 
Clement L. Shinn 1403 
Office No. 14 Marion P. Betty 97 


Arthur E. Briggs 51 
Frank E. Carleton 130 
Sebald L. Cheroske 19 
Joseph W. Ryan 104 
Lewis Howell Smith 1243 
Office No. 15 Georgia P. Bullock 289 
Mark A. Hall 119 
Robert A. Morton | 115 
Thomas B. Reed 1112 
Office No. 16 Winfield Scott Allen 42 


Guy F. Bush 1415 
John D. Home 176 
Office No. 17. Henry M. Willis 1355 
Office No. 18 Fred W. Crockett 25 
James H. Pope 901 


Charles A. M. Spencer 6 
Thomas P. White 755 


Office No. 19 Ben L. Blue 24 
Hiram McTavish 31 
Oscar J. Seiler 391 


Carl A. Stutsman 1216 
Office No. 20 Charles D. Ballard 1099 
M. I. Church 34 
Hugh L. Dickson 494 
Donnell G. Montgomery 23 


Office No. 21 Frank W. Forester 33 


W. Turney Fox 1523 
Charles A. Sunderlin 79 
Office No. 22 Daniel Beecher 1040 
W. Hall Crowell 36 
Parker Wood 609 





DECEASED MEMBERS OF BAR ASSOCIATION 


Turney, Hon. Raymond I. .... Mar. 2, 1932 


ee, Feb. 14, 1932 
Salles, Lista Fe avicnccn--esnccenens Mar. 13, 1932 
Lickley, Hon. E. J. .........-.....- Apr. 5, 1932 


Ellis, Arthur M. ..................-- Apr. 14, 1932 
Van Dyke, W. M. ................-. May 3, 1932 
Martin, Theodore ............-..--- May 3, 1932 
Parsons, Sidney J. ...........-..-- Mar. 7, 1932 
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Problems in Law Office Management 


By Daniel L. Eversole 


Before a system for operating a law office 
can be rightfully reviewed, it is necessary 
to consider the situation from the “personal 
phase.” Each and every law firm differs in 
the mental capacities and personalities of its 
group organization, but it is not necessarily 
true that a standard accounting and record- 
ing system cannot govern the majority of 
law offices. The trouble lies in the fact that, 
so far, nothing has been advanced by any 
one association of lawyers which has been 
accepted and enforced as a rule of office 
procedure in the association. It may require 
many years to bring this about; so, for the 
present, it remains for each managing part- 
ner to learn the necessary requirements of 
efficient management and demand that his 
office staff live up to, in person and pro- 
cedure, the certain selected schedule out- 
lined by him. 

First, the managing partner must realize 
that his partners, staff attorneys and general 
office employees can “break” any system 
which might be adopted unless the system 
is ruled by an iron hand. Strength of per- 
sonality may be found in the old “corner 
grocery store” method of doing business, 
and a law firm may be conducted in just 
this manner, but the fact remains that the 
overhead expense is generally very high. 

Lawyers are prone to believe that their 
practice is too personal to be operated as a 
business ; when in reality their business abil- 
ity, which is reflected in their operations, is 
the first requisite looked for by the client. 
Either individual or unit personality func- 
tions better and much easier when supple- 
mented by systematic business principles. 


Partnership Agreements 


The very foundation of any system of 
accounting for the law office should be based 
on and controlled by the written intentions 
of the parties involved. Not to have a writ- 
ten agreement designating the partners’ cap- 
ital investment and distribution of profit 
and loss is a condition often found in legal 
partnerships. The agreement should, by all 
means, stress points in regard to a possible 
dissolution with particular reference to the 
equities in “unfinished business,” should 
distribution be made to a deceased partner’s 
estate. 


Dissolutions 


The disbanding of a partnership should 
proceed through a formal dissolution in 
writing, and not through the usual means of 
dividing up what the partners think each 
should have. Financial statements should 
supplement this agreement, as well as a com- 
plete list of all “unfinished business” on 
hand. Where there are more than two part- 
ners involved, the best policy of liquidation 
is through a trustee. In this manner all 
fees collected go into a trustee account, the 
cost of completion is deducted and the prof- 
its can then be distributed on the old basis 
of the active partnership. Without written 
dissolutions, proper substitutions, written 
assignments and affidavits of record, tre- 
mendous liability and loss may easily con- 
front an innocent party. 

Lawyers should look to these two agree- 
ments as masterpieces of their fellowcraft 
instead of doing something which they 
would not permit their clients to do. 


Mechanics of System 


The mechanical side of a law office system 
need be but simple if certain major factors 
are taken into consideration. True, regular 
double entry bookkeeping must account for 
every cent which passes through the firm’s 
accounts; however, if the integrity of the 
bookkeeper is beyond question, a system, as 
it applies to the “personal element” of the 
attorney’s practice, may be made flexible to 
such an extent that all unusual transactions 
are properly brought to each interested part- 
ner’s attention. 

In the large offices it is necessary for the 
managing partner to give his undivided at- 
tention to management problems; or, in 
order to attain maximum efficiency, turn 
these problems over to a commercially edu- 
cated man who will hold the confidence of 
the entire staff. As an outgrowth of secre- 
tarial confidence many women have attained 
these positions. 

Small offices may operate efficiently and 
have a bookkeeper without too great an 
overhead expense, provided she does other 
work, such as that of a receptionist or secre- 
tary to one partner. 

In large offices the value of a bookkeeper 
is not merely in recording entries in the 
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books. One who becomes versed in the 
practice of law should be able to relieve the 
partners of all worries or thoughts as to 
the details of the business. It is naturally 
difficult to place this great burden on a sec- 
retary or stenographer, and in reality, if the 
partners are left free to practice law they 
can easily pay for the best management 
service with their extra time allotted to the 
practice and also show a reasonable profit 
thereon. 

Almost every office today has some kind 
of a bookkeeping record as well as a docket 
or day book. Filing and indexing are also 
done in some manner or other and it need 
only be pointed out that the rightful use 
of these three essentials is the determining 
point around which the efficiency of the 
office functions. 

In order to review the situation from an 
operating angle, permit me to outline some 
of the management subjects which do not 
receive sufficient consideration in the aver- 
age office. 

Management 
. Proper analysis of personnel. 
. Rigid schedule of office hours. 
. Merited promotions for secretaries and 
legal staff. 
. Supervision of legal opinions by staff 
attorneys. 
. Proper instructions and supervision of 
court procedure. 
. Effective briefing and research. 
. Prompt appointment contacts with cli- 
ents. 
8. Supervision of all outgoing correspond- 
ence. 
9. Complete proof reading by secretaries. 
10. Collection of advance costs and fees. 
11. Upkeep of office furniture and equip- 
ment. 
12. Comparative prices on stationery and 
equipment. 
13. Supervision in use of supplies. 
14. Contacting of clients by active partners. 
15. Outline of policies of the office. 

Many other general subjects may be listed 
in the above, but in order to dwell on major 
essentials we are going to consider the forms 
necessary to give supporting data to these 
problems. 
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Bookkeeping 
The following information from the book- 
keeping department is of the greatest value 
to the manager : 
1. Monthly comparative analysis of assets 
and liabilities and income and expense. 
2. Analysis of partners’ drawing accounts. 


3. Current past due lists of clients’ ac- 

counts. 

4. Current balances due clients from trus- 

tee account. 

5. Daily report of collections and bank bal- 

ances. 

6. Current list of amounts owing to cred- 

itors. 

. Proper detailed information for billing 

costs and fees. 

8. Analysis of current operating cost. 
9. Amount of gross fees billed per attor- 
ney. 

10. Analysis of current expenses chargeable 
to clients, 1.e., telephone, telegraph and 
messenger service. 

The simple and effective process of wind- 
ing a few practical accounting forms around 
the average business of a law office would 
be much simpler as a whole if the attorneys 
would accept a proven form which supplies 
certain facts, without the desire to change 
some line or word. As stated before, effi- 
ciency amounts to eliminating the unneces- 
sary thoughts from the essential facts. 


System 


N 


Supplementing the usual set of boeks, the. 


following matters should be considered and 
placed under form supervision in all offices : 
1. Financial control over active cases. 
2. Attorneys’ time chargeable to clients. 
3. Actual time cost of completing cases 
and monthly retainer work. 
4. Weekly review of cases with each attor- 
ney. 
5. Equal distribution of work assigned to 
attorneys. 
6. Records of names and addresses of par- 
ties who referred business to office. 
7. Direct assignment of work. 
8. Proper closing of cases and clearance 
from active records. 
3y reason of the fact that there are great 
differences of opinion as to just what in- 
formation a system should provide, I shall 
list a few reasons for outlining the above 


‘subjects. 


1. Financial control of cases. 

Each case or matter coming into the office 
should be registered in a register book, other 
than the docket, and given a consecutive 
number. By doing this no case is ever lost 
track of and not eventually billed. In addi- 
tion, the constant checking of this book or 
the supplementary sheets mentioned under 
subdivision number 4, keeps the case or mat- 
ter active until completion. With this addi- 
tional check on cases available no fee will 
be charged and misappropriated. 
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N the year 1931, TWO HUNDRED and NINETY- 
FOUR attorneys and law firms placed Wills on file 
in SECURITY-FIRST NATIONAL BANK in which 
the Bank was named as Executor or as Trustee, or both. 


SECURITY-FIRST NATIONAL BANK does not 
draw Wills, but refers owners of Estates to their own at- 
torneys. A long established policy of the Bank, when 
acting as Executor, has been to retain for the Estate the 
attorney who drew the Will and is familiar with the 
client’s business. This is subject to justifiable exceptions. 


Independent, outside attorneys are always retained for 
the prosecution or defense of all actions for or against 
this Bank, and for the legal services required for the 
administration of Estates. 
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2. Attorneys’ time chargeable to clients. 

Even though the time spent on a case is 
only partly considered in setting the fee, it 
is by all means necessary to keep some rec- 
ord of the same.’ The real value in record- 
ing this time is not only found in the total 
hours spent as it is much more important 
to keep a record of what was actually done. 

3. Actual time cost of completing cases 
and monthly retainer work. 

The total hours spent in completing a case 
or matter can better substantiate maximum 
fees than any other process or argument. 
On the other hand, few attorneys realize 
the full and correct value of their time. This 
record may tend to prove something to them 
that they never realized before. 

Many monthly retainers may be substan- 
tially increased or rightfully decreased 
through knowing the exact cost of doing 
this work. Clients generally continue pay- 
ing their monthly retainer until they reach 
a point where they realize that it is too 
great an amount; then they not only dis- 
continue their payments, but in most cases 
employ other counsel. 

4. Weekly review of cases with each at- 
torney. 

Each attorney should have in the book- 
keeping department a book with a separate 
sheet setting up each case or matter assigned 
to him. These sheets are referred to in 
subdivision number 2 as the supplemental 
sheets and they should provide a place of 
record for all general information that the 
managing partner might desire. In other 
words, these attorney’s books, as they are 
commonly called, act as a bookkeeping con- 
trol over the case or matter. 

5. Equal distribution of work assigned to 
attorneys. 

The sheet referred to in subdivision num- 
ber 4 permits the managing partner to de- 
termine the distribution of work among his 
attorneys. He knows the exact number of 
cases charged to each attorney and the ac- 
tivity of each attorney with reference there- 
to. One of the greatest losses in a law firm 
is found in not keeping staff attorneys con- 
stantly working on profitable business. 

6. Records of names and addresses of 
friends who referred business to the office. 

Again the sheet mentioned in subdivision 
number 4 provides a basic record in supply- 
ing the management with this important in- 
formation. 

7. Estimated dollar value of unfinished 
business. 


At the time cases are checked with the 
staff attorneys this information may be re- 
corded on the sheet mentioned in subdivision 
number 4. This is another instance of look- 
ing toward the future. 

8. Direct assignment of work to attor- 
neys. 

In order to centralize the work and estab- 
lish direct responsibility for the completion 
of the same, there should be some system 
of direct assignment. Attorneys should not 
work on each other’s cases. 

9. Closing cases and clearance from active 
records. 

An efficient system must just as readily 
provide for the proper recording and segre- 
gation of the closed business as it should 
govern the active business. In closing a case 
or matter, it is just as easy to clear all 
records of the same as it is to bill the client 
a set fee and leave the case in the active 
listings. At the time of billing, the sheet in 
the attorney’s book should be taken out, the 
time sheet totaled and attached, and the file 
folder taken to the managing partner. When 
he has approved the fee, the same may be 
charged to the client’s account in the books. 
Then the records of the time should be 
clamped into the file and the folder placed 
in the transfer files. 


Personnel 


Too little attention is given to personnel 
problems in all offices and in most cases 
this fact may be contributed to the “less 
attention” that is given to the actual opera- 
tion of the office from a business angle. It 
is necessary to acknowledge the fact that 
the average person does not work efficiently 
unless properly managed and then only in 
the best environment. After studying com- 
mercial organizations for several years, it 
occurs to me that the law office is the ideal 
surrounding for the development of effi- 
ciency because of its natural tendency to- 
wards a higher environment. With this dis- 
tinct advantage at hand the offices should 
be able to attract a higher class of employee 
than the average commercial organization. 


Some part of all crime is due to confi- 
dence of criminals in the delays of the law 
and to their ability to avoid conviction and 
to delay penalties by misuse of the proced- 


- ure and provisions of the law intended to 


assure fair trial. 
—PRESIDENT HERBERT HOOVER. 
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The Plebiscite Vote 


FORTY MEMBERS OF BAR ASSOCIATIONS ASSIST IN COUNTING, 
RECORDING AND CHECKING THE VOTES 


Forty members of the Los Angeles, and several members of affiliated Bar Asso- 
ciations, gave up their Saturday half-holiday on July 16, and assisted the Committee 
on Judicial Candidates and Campaigns in counting, checking and recording the vote 
of the 1722 lawyers who sent in ballots in the Bar Plebiscite for the 86 candidates 
for the Superior Court bench. Commencing at 1:00 o’clock p.m., the task required 
more than eight hours to complete. 


Besides the volunteer workers there were present and assisting in the vast 
amount of detail work, half a dozen members of the Committee, and three members 
of the Board of Trustees. Representatives of a number of the commercial and civic 
organizations, several of the candidates, and newspaper men observed the working 
of the Plebiscite plan during the course of the day and the method of canvassing 
the vote. 


Mr. William J. Hunsaker, Edna Covert Plummer, Leonard B. Slosson, Frank 
G. Finlayson and Ewell D. Moore, members of the Committee which had charge 
of the Plebiscite, handled the details throughout the long session. Lawrence L. 
Larrabee, Senior Vice President, W. H. Anderson, Junior Vice President, and Clyde 
C. Shoemaker, member of the Board of Trustees of the Los Angeles Bar Associa- 
tion, took off their coats and assisted the volunteers in the actual work of tabulat- 
ing the vote. 


The Junior Bar Committee, headed by Lowell Matthay, Chairman, sent twenty 
of the younger members of the bar who performed a large part in the checking and 
counting of the ballots, and recording the vote. A list of these members of the 
Junior Bar follows: Lowell Matthay, Charles Beardsley, Spencer R. Thorpe, W. I. 
Gilbert, Jr., Neil G. Locke, Wm. A. Page, Gus Mack, J. J. Ford, M. Philip Davis, 
Gaines Hon, H. Sidney Laughlin, Sheldon Hartwell, F. Barclay Leeds, Lewis 
Andrews, Howell Purdue, Clyde P. Harrell, Jr.. Thomas L. Glenn, Jr., Grant B. 
Cooper, Robert Paradise, Kenneth Chantry and Robert R. Stentz. Mr. Stentz stayed 
on the job with members of the Committee until after 2:00 o’clock Sunday morning. 


Other members of the Bar who worked through the long session were: W. H. 
Anderson, Clyde C. Shoemaker, Lawrence L. Larrabee, J. Karl Lobdell, A. G. Rit- 
ter, Arvin B. Shaw, Samuel R. Enfield, Chris J. Griffin, E. Neil Ames, Thomas A. 
Wood, Birney Donnell, A. A. McDowell, R. E. Mulroney, Werner C. Winchell, 
Albert E. Marks, H. C. Mabry, Ezra Neff, Louis J. Euler, Joseph W. Mullin of 
the Beverly Hills Bar Association, and Lynn O. Hossom of the Long Beach Bar 
Association. 


New stories were prepared immediately following the tabulation of the vote 
and sent to every important newspaper of the county, and the result of the Plebis- 
cite was thus published simultaneously in 44 newspapers on Monday morning and 
Monday evening, July 18, carrying the complete vote for all candidates who sub- 
mitted to the Plebiscite, and a separate list of the endorsed candidates. 
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Bar’s Estimate of Judicial Candidates 


BAR ASSOCIATIONS OF MANY CITIES TAKE STEPS TO GIVE 
VOTERS BENEFIT OF VIEWS OF MEMBERS UPON 
QUALIFICATIONS OF CANDIDATES 





the Los Angeles Bar Association. 





Luther Ely Smith, of the St. Louis Bar, Chairman of the Committee on Judicial 
Nominations of the St. Louis Bar Association, has made a thorough investigation 
of the extent to which other Bar Associations have undertaken the work of 
making known to the public the estimate of the members of the bar of the quali- 
fications and relative merits of the candidates for judgeships. The result of this 
investigation is printed in the American Bar Association Journal for August. 
Some of the statements and records contained in this article are opportune to 
the situation in Los Angeles County at the present time, particularly in view of 
the attacks being made by certain local candidates upon the recent plebiscite of 


Excerpts from this article are printed below. 








Correspondence with bar associations in 
the cities of the country having more than 
200,000 population reveals that in thirty- 
three of these, comprising more than eighty- 
five per cent of those reporting, plans have 
either been adopted or are under consider- 
ation, or steps are being considered, for the 
purpose of giving to the voter or the ap- 
pointing power charged with the duty of 
selecting judges, the benefit of the views of 
members of the bar upon the qualifications 
of judicial candidates. In twenty-eight cities, 
namely, Chicago, Cleveland, Cincinnati, 
Richmond, Baltimore, Philadelphia, Akron, 
Columbus, Minneapolis, San Francisco, Los 
Angeles, Indianapolis, New York, Mil- 
waukee, Toledo, Denver, Pittsburgh, Brook- 
lyn, New Orleans, Detroit, Memphis, Roch- 
ester, Birmingham, Boston, Omaha, Port- 
land, Providence and Oakland, definite plans 
have already been adopted. It also developed 
that many of the state bar associations are 
actively engaged along the same lines. 

Steps are being taken or are under con- 
sideration in Newark, Louisville, Dallas, St. 
Paul and Buffalo looking to the same end. 

There is a wide variance in procedure 
and practice among the various cities. 

Bar referenda for the purpose of express- 
ing to the Governor the views of the pro- 
fession are held by the associations of St. 
Louis, Minneapolis, Toledo, Los Angeles, 
Pittsburgh, Columbus and Milwaukee, in 
cases where vacancies occur which are to 
be filled by appointment. 

In most of the cities a vote of the mem- 
bers of the Bar Association is taken to as- 


certain the views of lawyers upon the quali- 
fications of candidates for judgeships to be 
voted on at the polls. 

In Seattle the referendum system has 
been approved by the Bar Association and 
a plan has been adopted, but has not yet 
been put into practice. 

In New Orleans the Executive Committee 
of the Association is clothed with the power 
of recommending judicial candidates for 
election, and has occasionally exercised that 
power. 

Biographical sketches of candidates are 
published and sent out to the members of 
the Association, together with the ballot, in 
San Francisco, Chicago, Cincinnati, St. 
Louis and Cleveland. 

In some of the Associations the member- 
ship of the Association is canvassed well in 
advance of the last day provided by statute 
for filing for the office of judge, in order 
to bring to the attention of the bar the 
importance of securing qualified candidates. 
A preliminary primary for the purpose of 
securing desirable candidates is provided for 
under the Seattle plan. 

Questionnaires asking for detailed in- 
formation on points tending to show the 
qualification of candidates are addressed to 
members of the Association in advance of 
the bar referendum in Chicago, Cincinnati 
and Cleveland and under the Louisiana 
State Plan. The data obtained by these 
questionnaires. is carefully tabulated, and 
the results are summarized and published 
in bulletin form, together with the recom- 
mendations, if any, of the Committee, and 
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sent to the membership for their informa- 
tion, together with the ballot containing the 
names of the candidates to be voted on. 
Photographs of candidates are published in 
connection with this bulletin in Cleveland, 
St. Louis and Chicago. * * * 

Solicitation of votes by members of the 
Association is frowned upon or forbidden 
in most of the Associations. 

In Columbus, the following rule is in ef- 
fect: 

“No member of the association shall 
sign any petition recommending or en- 
dorsing any person to any judicial office; 
nor shall any member of the association 
on behalf of himself or another, circulate 
or cause to be circulated any such peti- 
tion. Provided, however, it shall be per- 
missible for any member of this associa- 
tion to sign a nominating petition in the 
event there are less than five signatures 
upon said nominating petition when the 
same is presented.” 

In Akron, at the time of balloting, each 
member is required to state in writing 
whether or not he will support the candi- 
dates endorsed by the Association. 

Pledges are requested from candidates in 
Cincinnati that they will abide by the result 
of the referendum and that they will not 
before, during or after the referendum, en- 
courage, countenance or permit campaigns 
to be organized in their behalf and that they 
will not conduct individual campaigns or 
solicit, receive or expend funds for that 
purpose. * * * 

In all the Associations ample precautions 
are provided for insuring complete secrecy 
in voting. The most extreme case as to 
secrecy seems to be Cincinnati, where the 
large envelopes containing the members’ 
signatures and their sealed ballots are re- 
ceived and' checked and counted by one firm 
of public accountants, and the inner en- 
velopes containing the ballots are then de- 
livered to another firm of public accountants 
who open the envelopes containing the bal- 
lots and count, tabulate and certify the vote. 

In Chicago a “Canvassing Committee”’ is 
appointed to canvass the votes in the Asso- 
ciation referendum, while a “Candidates 
Committee” conducts the questionnaire and 
issues the Report on Candidates for the in- 
formation of the members in voting. 

The circulation and filing of petitions by 
lawyers proposing candidates to be voted 
on at the bar primary are provided for in 
Pittsburgh and Milwaukee. In Milwaukee, 
such a petition may be filed by any three 


members of the bar, but no more than three 
may sign any one petition. In Brooklyn, 
Memphis, and Rochester, the entire bar of 
the county is invited to propose names of 
qualified candidates. 

In San Francisco two separate and dis- 
tinct committees are employed. The one 
committee is a Judicial Candidates’ Com- 
mittee, whose duty it is to endeavor to get 
fit candidates to file, to secure and publish 
data concerning candidates, and to see that 
the results are properly tabulated and pub- 
lished. The other committee is a Judicial 
Committee to conduct the campaign at the 
polls. 


In Indianapolis there are two pre-primary 
referenda. These are held following the 
expiration of the time permitted candidates 
for filing for State Primary. At the first, 
Democratic lawyers vote for Democratic 
candidates only, and Republicans for Re- 
publican candidates only, one for each va- 
cancy. At the second primary, held a week 
after the first, the highest two candidates at 
the first primary are voted on for each 
vacancy, and every member voting must 
vote for one candidate for each party ticket. 

In Denver, there are two and sometimes 
three referenda. At the first, names sug- 
gested by any member of the bar are voted 
on, and the highest ten or twelve are selected 
for the second. The aim is to eliminate at 
the first referendum about two-thirds of the 
candidates and have a comparatively small 
number to be voted on at the final referen- 
dum. If the number of candidates is very 
large, a third primary is held. No attention 
is paid to politics and the relative standing 
of the candidates as indicated by the votes 
received is not disclosed until the last ballot. 

In connection with Richmond, it is to be 
noted that in Virginia judges are not se- 
lected at a general election but are appointed 
by the Legislature or by the Governor when 
the Legislature is not in session. The Rich- 
mond Bar Association, when a vacancy is 
to be filled, conducts a preferential vote at 
a meeting of the bar called for that purpose. 

* * * 


In Memphis, when a vacancy is to be 
filled by election or appointment, a special 
meeting of the Bar Association of Memphis 
and Shelby County is called for the purpose 
of recommending a person qualified to fill 
the vacancy. A secret ballot is taken among 
those previously placed in nomination by 
petition. A majority is necessary for recom- 
mendation. 
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In Los Angeles under a new amendment 
adopted January 21, 1932 (7 Los Ang. Bar 
Bull. 197-201), the Committee is charged 
with the following duties: (The report sets 
out in detail the plebiscite method. ) 

In Baltimore the by-laws require the 
President of the Association, whenever a 
judge is to be appointed to the United States 
District Court, or appointed or elected to 
any court in Baltimore City, or the Court 
of Appeals of Maryland in Baltimore City, 
to appoint a special committee of six mem- 
bers who investigate the character, ability, 
and general qualifications of each available 
person, and report their findings and recom- 
mendations to the President who shall there- 
upon publish such report, unless he shall 
deem it advisable to lay the report before a 
meeting of the Association. 

In Philadelphia, the Association has for 
many years had a committee on judicial 
vacancies which, when vacancies to be filled 
by appointment occurred, would meet and 
canvass the available men and then recom- 
mend to the Governor usually three men 
from whom he would be requested to make 
his choice. 

In New York, an active judiciary com- 
mittee has been maintained by the Associa- 
tion of the Bar of the City of New York 
since 1898. The report of the committee of 
May 12, 1931 records the cordial coopera- 
tion of the Governor of the State and the 
Attorney General of the United States in 
the Matter of appointments, and (to a large 
extent) of the political parties in connection 
with the nominations for judgeships. 

New Jersey is one of the states where 
judges are appointed. 

In Massachusetts, the judges are ap- 
pointed, but the Governor often calls on the 
President of the Boston Association to 
recommend a suitable person for a vacancy 
and the President makes such recommend- 
ation after consultation with a standing com- 
mittee known as the “Committee on Admin- 
istration of Justice.” 


In May, 1932, Omaha for the first time 
adopted a referendum plan. In connection 
with the referendum each lawyer is re- 
quested to pledge that he will actively sup- 
port the candidates selected by the referen- 
dum, or, in the alternative, will not support 
a candidate not chosen by the referendum. 

In Rhode Island the judges of the Su- 
perior Court are appointed by the Governor, 
with the consent of the Senate, while the 
judges of the Supreme Court are elected by 
the Grand Committee of both houses of the 
legislature. All judges serve during good 
behavior. 

In Minneapolis the Association holds a 
referendum on judicial candidates at which 
a plurality is sufficient to secure endorse- 
ment. 

The Louisiana State Bar Association in 
May, 1932, approved the report of an able 
committee and adopted a thorough-going 
proceeding for taking a plebiscite of the bar 
of the state on judicial offices of state-wide 
scope. Preferential voting is provided for 
under the Louisiana state plan. 

In Missouri the State Bar Association 
takes a referendum on candidates for the 
State Supreme Court and the three appellate 
courts. 

In St. Louis, for a number of years prior 
to 1928, only one bar referendum was held 
and it was a partisan referendum. In those 
years Republican lawyers voted their choice 
among Republican candidates and Demo- 
cratic lawyers among the Democratic candi- 
dates, after the last day for filing and in 
advance of the State Primary. * 

In St. Louis the entire press has co- 
operated most effectively. Vigorous editor- 
ial support and news prominence of the 
highest value has followed the publication 
of the results of each Judicial Referendum. 
Reports from the other cities indicate that 
in general the newspapers of the country 
can safely be counted upon for enthusiastic 
and intelligent support, when the bar seri- 
ously tackles the problem of raising judicial 
standards. 





NEW MEMBERS 


sernard J. Douras 
Carl C. Katleman 
Loren H. Myers 
Arthur L. Gilbert 
Edward V. Jones 
Brenton L. Metzler 
James L. Adams 


Dorothy Lenroot Bromberg 


J. Howard Edgerton 
I. C. Evans 

Henry Fischer 

Guy T. Graves 
Harry E. Lindersmith 
Spencer R. Thorpe 

S. B. Burnham 
James Gordon Whyte 
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Municipal Court Civil Trial Calendar 
Brought Up to Date 


By Clarence L. Kincaid, Presiding Judge, Los Angeles Municipal Court 


It is with real pleasure and some degree 
of pride that the Judges of the Municipal 
Court -are able to announce that our trial 
calendars, both civil and criminal, are now 
in the most healthy condition attained in the 
history of the Court. 


Less than one year ago, civil actions were 
being set approximately eleven months dis- 
tant, while at the present time, almost im- 
mediate trials may be had. It is undoubted- 
ly a matter of interest to the public at large, 
and particularly to practising attorneys, to 
disclose the methods used in this Court in 
successfully combating trial delays. 

Prior to November of 1931, this Court 
followed the long established practice of 
setting cases directly in the individual trial 
divisions. The trial court then heard all mo- 
tions for continuances and other preliminary 
matters, many times spending the first hour 
on such detail, rather than on trial work. 
A mere stipulation between counsel for a 
continuance was sufficient, no attempt being 
made to require a legal showing therefor, or 
to force cases either to trial or off calendar. 
As a result hundreds of cases were clutter- 
ing up the calendar that counsel, for one 
reason or another, did not care to have 
brought to trial. These postponed to distant 
dates, cases actually desirous of early hear- 
ing. 

Upon the recommendation of former Pre- 
siding Judge James H. Pope, the Municipal 
Court, in November, 1931, adopted and put 
into effect the Master Calendar System. 
Under this method every civil action is set 
upon a date certain in the one Master Cal- 
endar, Division, now known as Division One. 
All motions for continuances and other mat- 
ters preliminary to actual trial work, are 
disposed of there, leaving the trial divisions 
free for trial work only. 


The trial court is thus relieved of the con- 
gestion and confusion incidental to the gath- 
erings of a large number of litigants and 
witnesses, thereby increasing trial efficiency. 
Experience has shown us that the advantages 
of the Master Calendar System over the one 
formerly in use, are manifold. With all cases 
awaiting assignment to trial divisions re- 
maining in the Master Calendar Division, 


the flexibility of the work of the Court is 
greatly increased. 

In February, 1932, when the present Pre- 
siding Judge came into office, civil trials 
were being set in November, 1932, nine 
months distant. The Judges of the Court 
determined upon a concerted drive toward 
the elimination of trial delays. The first 
step towards this end was an order to the 
Setting Clerk to set an additional thirty 
hours per day of trial work, effective at 
once. This then opened up an extra thirty 
hours estimated trial time from February 
to November, 1932. 

Public announcement was made that the 
Court could handle every case, either now 
set for trial, or when at issue, on any date 
which counsel for the litigants might agree. 
The privilege of advancing trial dates by 
stipulation, however, did not bring us as 
many trials as might be expected—due to 
the refusal of defendants to concur with 
that desire. It seems that if the case never 
comes to trial, the defendant will be entirely 
satisfied. 


The next step taken is what we believe 
to be the broadest ever attempted by a Court 
in furtherance of early trial dates. An order 
was issued to the effect that cases already 
set for trial at a distant date, or hereafter 
set, might be advanced, when stipulation 
could not be had, upon motion of either 
plaintiff or defendant, after notice, said mo- 
tion to be granted unless opposing counsel 
could show good cause why the case should 
not be given an early date; that early trials 
were favored and the burden of proof was 
on the party objecting thereto. 

An immediate response followed this in- 
novation and of the several hundreds of mo- 
tions that have been so made, probably not 
more than a dozen have been denied. This 
then, made early trials available to every 
one, and from that time forward, the re- 
sponsibility for any delay in the trial of any 
particular case rested upon the litigant or 
his_attorney and not upon the Court. 


As a result of the splendid co-operation 
of our judges, together with the foregoing 
innovations, no newly,filed case has been set 
for a date more than ninety days distant, 
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and every advanced case, whether by stipu- 
lation or motion, has been absorbed in addi- 
tion to the regular calendar. 

Every criminal division is following the 
policy that in event of its calendar clearing 
up before noon or five o'clock, of immedi- 
ately calling for a civil case that may be 
completed before its next criminal session. 
The judges have worked many hours over- 
time in excess of regular court hours, with 
the result that each month has seen a stead- 
ily mounting total of cases disposed of. I 
believe this to be not only a testimonial to 
the sincerity and ability of the Judges of 
the Municipal Court, but to the exceedingly 
high type of Justices of the Peace who have 
been assigned to us by the Judicial Council. 

The calendar has been cleared of all dead 
wood by a vigorous policy of, either go to 
trial or show a legal cause for a continu- 
ance, with the alternative of being placed off 
calendar. This has made room for the early 
hearing of trials actually ready and anxious 
for hearing. It has also had the effect of 
discouraging the practice of the filing of 
sham answers for the purpose of stalling the 
case. 

It may be of interest to demonstrate by 


actual figures the volume of work now being 
turned out by this Court, and in comparison 
with the statistics of a year ago. After all, 
the test as to the amount of work done is 
the number of contested judgments rendered 
by the Court. 

For the eight months preceding the instal- 
lation of the Master Calendar on October 13, 
1931, the average number of contested judg- 
ments per month was 441. For the eight 
months following the installation of the 
Master Calendar, with the same number of 
trial courts, this monthly figure is 533. The 
figures for the four months immediately fol- 
lowing the opening up of the additional thir- 
ty hours per day are particularly enlighten- 
ing, being for March, 598; April, 609; May, 
584; and June, the high water mark of 650. 

Regular settings are now only sixty days 
distant with earlier dates obtainable through 
the above described means. We believe that 
it can be truthfully said that trial delays in 
the Municipal Court are a thing of the past. 
An early and carefully considered trial 
should be beneficial to litigant and attorney 
alike, and we propose hereafter to keep our 
Court and its trial calendar in this healthy 
and efficient condition. 





PENSIONS FOR JUDGES 


Twenty States Have Adopted Pension 
Systems for Judges, as follows: 

Arkansas: Full salary for life upon 10 
years’ service at age 70. 

Colorado: $3,000 salary for life upon 10 
years’ service at age 68. 

Connecticut: Retired judges become offi- 
cial referees. 

Florida: Full salary for life upon 30 
years’ service at age 74. 

Illinois: One-half salary for life upon 24 
years’ service at age 65. 

Louisiana: Full salary for life upon 15 
years’ service at age 75. Two-thirds salary 
for life upon 20 years’ service at age 70. 
Three-fourths salary for life upon retire- 
ment through disability. 

Maine: Three-fourths salary for life upon 
7 years’ service at age 70. May be appointed 
an active retired Justice at three-fourths 
salary anyway. Judge has 1 year after age 
70 to decide when he will retire. 

Maryland: $2,400 per year for life upon 
10 years’ service at age 70. 

Massachusetts: Three-fourths salary for 


life upon 10 years’ service at age 70. For 
disability after 60 years and 15 years’ serv- 
ice three-fourths salary for life. Since 1920 
pensions reduced to half salary. 

Michigan: One-half salary for life upon 
10 years’ service at 70 years. (May be called 
upon to assist Supreme Court.) 

Minnesota: Full compensation until end 
of term, if disabled physically or mentally. 
If then past 70 years and served 20 years 
shall have half salary for life. 

New York: Under all provisions age 70 
is dead limit and no compensation of any 
kind thereafter except as “official referees” 
when appointed. 

New Jersey: One-half salary for life 
upon 21 years’ service at age 73. Disability 
during term half pay. 

North Carolina: Two-thirds salary for 
life upon 15 years’ service at age 70. 

Pennsylvania: One-half salary for life 
upon 20 years’ service. Must hold himself 
ready to serve as Special Master, etc. Dis- 
ability during term — may resign and do 
such work as he can as Special Master, etc., 
at full salary to end of term. 
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The Professional Privilege 


From address of Hon. Samuel Seabury before the American Law Institute 


There is another subject to which, in the 
few moments at my disposal, I should like 
to refer: The subject relates to the attitude 
which the Bar of the country should take 
toward the professional privilege between 
attorney and client. It is, of course, a time- 
honored and useful rule that in private cases 
communications between attorney and client 
should be regarded as privileged. 

I should not like to see this privilege 
weakened or impaired in private cases. It is, 
however, true that the profession should be 
the first to insist that such changes in the 
privilege should be made as to prevent its 
being used as an excuse for the failure to 
disclose facts in relation to the bribery of 
public officials. Experience has shown, and 
the investigations of municipal governments 
have revealed, that the safest way to bribe 
a public official is to do it under the cover 
of the professional relationship. When in- 
quiry into the matter is made, the profes- 
sional relationship is invoked as a reason 
why the facts should not be disclosed. In 
consequence, we have a group of politically 
influential lawyers who are retained not for 
the exercise of legal knowledge or skill, but 
for their political influence, that is, to act 
as political brokers in public contracts and 
governmental favors. 

The fact that nominally these men are 
lawyers permits them to invoke the profes- 
sional relationship or privilege as a reason 
why they should not be compelled to dis- 
close the facts. It has, therefore become 
common for those desirous of bribing public 
officials to limit their own relations or acts 
to the so-called “lawyer” who may urge as 
privileged any communication made to him. 
It is, of course, quite true that the law as it 
now is will not apply the privilege where 
the lawyer is a co-conspirator with his client. 

The difficulty lies in the fact that the so- 
called “lawyer” cannot be compelled to dis- 
close the circumstances until the conspiracy 
itself is fairly well established. The test 
should depend not upon whether a conspir- 
acy has been proved, but upon whether the 
dealings have been with public officials or 
in relation to public affairs. The invoking 
of the legal privilege in such cases as those 
to which I have referred is itself a reflection 
upon the legal profession as a whole, which 


it should, in my judgment, exert itself to 
make impossible. 


Prevents Proof of Bribery 

There is a public necessity for the con- 
tinuance of the rule which regards com- 
munications between private clients and 
their attorneys as privileged, but there is 
no public reason which can justify this priv- 
ilege being extended so.as to make impos- 
sible the proof of bribery which attorneys 
commit on behalf of their clients. 

In all dealings with public officials or po- 
litical organizations or their leaders in re- 
lation to public concessions, public contracts 
or favors, there should be no privilege 
against the disclosure of the full facts. The 
adoption of such a rule would do much to 
relieve the profession from the odium which 
inevitably attaches to it where those seeking 
public favors have acted through attorneys 
who receive large sums—often in cash—and 
refuse to explain any of the facts on the 
ground of the privilege incident to the pro- 
fessional relationship. 

In truth, in such cases it is neither a legal 
nor a professional relationship. The attor- 
ney is merely the corrupt go-between who 
acts for the business man who wants a gov- 
ernmental favor and is willing to get it by 
bribery, and the public official or political 
boss who is willing to sell it to him provided 
he may act through one who cannot be com- 
pelled to testify to the facts. 

In the time at my disposal I have felt the 
necessity for limiting myself to the illustra- 
tions to which I have referred. I believe 
that both of these subjects are important 
and I have ventured to express my own 
views in relation to them before members 
of this institute in the hope that by suggest- 
ing them at this time their discussion might 
be promoted. Such a discussion would do 
much to lead to the formulation of a prac- 
tical method by which the abuses resulting 
from the constitutional privilege against 
self-incrimination my be abated, and the 
professional privilege itself may be so modi- 
fied that it cannot be used as a cover by 
which so-called “lawyers” may commit the 
crime of bribery under circumstances which 
not only facilitate the bribery but make its 
disclosure almost impossible. 
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Length of Judicial Opinions 


Robert Kingsley, Professor of Law, University of Southern California 


Some recent discussions in legal period- 
icals,'! and statements by judges, made un- 
officially? and officially,> have brought to 
the front once more the question of the 
length of judicial opinions. Since the topic 
is one somewhat closely allied with the more 
general one of judicial delay, it may per- 
haps deserve a brief remark. 

The constitutions or statutes of many 
states contain provisions requiring the ap- 
pellate courts to give their decisions in writ- 
ing and to state the grounds of such de- 
cisions.* This requirement frequently is ad- 
verted to as furnishing the cause of length 
of judicial opinions.’ Obviously it is not. 
In the first place, such provisions have been 
construed to require the consideration only 
of points properly presented® and necessary 
to a decision. In the case of Willetts v. 
Ridgway’ the Supreme Court of Indiana 
said : 

“Other questions have been presented 
upon which we shall now intimate no 
opinion. It is true that the constitution, 
by an unwise provision, requires that this 
Court shall give a written opinion upon 
every point arising in the record of every 


case—a provision which, if literally fol- 
lowed, tends to fill our Reports with repe- 
titions of decisions upon settled, as well 
as frivolous, points and often to intro- 
duce into them, in the great press of 
business, premature and not well consid- 
ered opinions, upon points only slightly 
argued; yet it is a provision not to be 
disregarded, though merely directory like 
that requiring the legislature to use good 
English. But though the provision is not 
to be disregarded, it is to be observed 
according to some construction, and 
should receive such a one as to obviate its 
inconvenience and objectionable charac- 
ter, as far as consistently can be done. 
“Tt often happens that a point is raised 
involving an important principle, but of 
minor consequence in its bearing upon 
the particular case, while it presents the 
material question in some other pending 
cause. Now, to decide it in the case 
where, from its subordinate position, it 
is but carelessly argued, by one side or 
the other, if at all, and hence, perhaps, 
but hastily considered by the Court, is 
unjust to counsel whose subsequently 





1. Consult, for example, the articles in the Cali- 
fornia State Bar Journal, and the articles 
cited, infra, in footnote 2. 


2. Cardoza, Law and Literature; Jesse W. Cur- 
tis, How Supreme Court Opinions Are Pre- 
pared, (1931) 7 L. A. Bar Assn. Bul. 35; 
John W. Preston, Our Supreme Court Opin- 
ions, (1931) 7 L. A. Bar Assn. Bul. 67; Ed- 
ward T. Bishop, Practice in the Appellate 
Department of the Superior Court, (1931) 6 
L. A. Bar Assn. Bul. 252 


3. For example, Rose, J., concurring in Frost v. 
Schinkel, 121 Neb. 784, 814, 238 N. W. 659, 
672 (1931) : “I think the judgment pronounced 
is right, but I do not concur in the opinion 
adopted by the supreme court. To a great 
extent it contains discussions and rules of 
law not essential to a decision. What is said 
on extraneous subjects is dicta not binding on 
the court or parties in future litigation. The 
effect is to obscure the decisive points in the 
case and to unnecessarily increase the cost of 
publishing the official reports of decisions.” 


4. Ariz. Const., Art. VI, § 2; Cal. Const., Art. 
VI, §§ 2 and 24; D. C. Code, Ch. 1, § 229 
Ind. Const., Art. VII, § 5; La. Const., Art. 


VII, §§ 1, 6 and 26; Md. Const., 
15: Mich. Const., Art. VII, § 7; Mo. Const., 
Art. VI, § 15; N. D. Const., Art. IV, § 101; 
Ohio Const., Art. IV, § 6; Okla. Const., Art. 
VII, § 5; S. C. Const, Art. V, § 8; Utah 


Art. IV, § 


Const., Art. VIII, §§ 25 and 26; Va. Const., 
Art. VI, § 90; Wash. Const., Art. IV, § 2; 
W. Va. Const., Art. VIII, 


5. For example: “We have been compelled to 
examine and write this case at great length, 
not because there are any merits in the appeal, 
but because the questions made are before us 
under the constitution of the state, Art. 7, Sec. 
5.” Beard v. Sloan, 38 Ind. 128, 136 (1871). 

“The number of pleas (thirty-three) has been 
already alluded to. Such an array of points 
to be decided, suggested the inquiry how far 
the constitutional provision requiring a state- 
ment of each question arising in the record, 
and the decision of the court thereon, to be 
in writing, extends. For if that provision be 
applicable to this case, the opinion must neces- 
sarily occupy a large space in the reports; and, 
as we conceive, very unprofitably. The pleas 
are all of them familiar as constituting the 
chief staple defense for years. The learning 
involved in these and similar pleadings, is a 
story thrice told in our own reports. It is not 
necessary that the bar and courts of Indiana 
should give any further evidence of their 
familiarity with the technicalities of the sys- 
tem .. .” Hand v. Taylor, 4 Ind. 409, 411 


(1853). 
6. Garrett v. Weinberg, 59 S. C. ry mm S. E. 
51, 61 (1900); State v. Meares, 60 S. C. 527, 


39 S. E. 245, 246 (1901). 
7. 9 Ind. 367 (1857). 
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pending cause is thus prejudged, without 
their being heard, and upon an argument 
on which they would be unwilling to rest 
it. It is this class of decisions which 
forms the bulk of judicial reports. 

“These, and other considerations, have 
led the Court to inquire—When does a 
question, in the sense of the constitution, 
arise in the record? 

“We do not think it does so merely 
because it is raised by counsel nor be- 
cause it is presented in the assignment of 
errors. Nor, necessarily, because it is 
raised in a bill of exceptions. It must be 
a question, the decision of which is neces- 
sary to the final determination of the 
cause; and which the record presents 
with a fullness and distinctness rendering 
it possible for the Court to comprehend 
it in all its bearings. 

“Hence, it has been the frequent prac- 
tice of the Court, in cases where a single 
point would put an end to a case to de- 
cide that point and no other. 

“So, where a cause was necessarily re- 


versed for one or more errors, and re-* 


manded for a new trial, which might 
be upon new issues, formed by amended 
pleadings, and with more or less evidence, 
points which were made upon the first 
trial, but might not arise upon the record, 
or where not so distinctly and satisfac- 
torily presented by the record as they 
might be after another trial, have been 
considered as not necessarily and prop- 
erly arising in the record, and have been 
passed.”® 

and this statement has been approved in 

other jurisdictions.? In the second place, 

an opinion is still an opinion whether it be 


ten lines or ten pages in length and the 
“grounds” of decision may be stated in few 
words as well as in many and supported by 
a few citations as well as by long and copi- 
ous quotations from a host of previous 
opinions.!° 

We must, then, go further afield if we 
are to seek the source of judicial prolixity. 
A more fruitful source of information may, 
it is suggested, be found in the reasons 
which underly the writing of opinions at all. 
The commentators suggest three: 

1. To advise the writer’s colleagues on 

the bench concerning the case; 

2. To advise the parties and counsel in 
the particular case as to the reason for 
the result ; 

3. To give an accurate statement of the 
controlling legal principles for the 
benefit of lawyers and laymen in the 
future. 

The first of these, it has been argued, is 
the result of faulty judicial organization. A 
member of one appellate bench has claimed 
that in his court (and the same may well 
be true elsewhere) only one member actual- 
ly reads the record and briefs in a case. 
This judge then prepares an opinion stating 
facts and arguments with sufficient fullness 
so that his colleagues may decide intelligent- 
ly whether to concur or dissent without 
themselves reading anything except this 
opinion.'' To the extent that opinions are 
prepared for this purpose, it would seem 
clear that no general public good is being 
served, and that a remedy lies in a revision 
of the court’s own practice of arriving at 
conclusions. A conference of the members 
of the court, prior to the drafting of an 
opinion, is an obvious remedy.'? To a large 





8. Willetts v. Ridgway, 9 Ind. 367, 369-370 
(1857). 

9. Consult: Heald v. Strong, 24 N, D. 120, 131- 
134, 138 N. W. 1114, 1119-1120 (1912), where 
the court quotes from Willetts v. Ridgway, 9 
Ind. 367, 369-370 (1857), supra, at footnote 8, 
and said: “In order for a question to fairly 
arise on the record (in cases not triable de 
novo), it must, of course, not only in fact 
exist in the record, but it must be properly 
assigned as error. But this is not all, for it 
is not by any means true that every question 
thus assigned fairly arises on the record. If 
its decision is not necessary to a final and 
complete determination of the rights of the 
litigants, it cannot be properly said to fairly 
arise on the record, within the meaning of 
such constitutional mandate. It is absurd to 
impute to the framers of the constitution an 
intent to require of the courts a decision of 
every point raised, regardless of whether a 
decision of other and controlling points in 
legal effect puts an end to the litigation. It 


would not only force upon the court needless 
labor, but it would be an unwise and dangerous 
practice, as it would inevitably result in laying 
down hastily prepared precedents on points 
naturally not as carefully considered as those 
which are necessarily controlling and decisive 
of the appeal. In view of this, it is well set- 
tled that, when necessary and controlling 
points are decided, the other questions cease 
to iad arise on the record.” (Italics in orig- 
inal. 


10. Compare Mr. Justice Cardozo’s criticism of 
what he calls-the “tonsorial or aggluinative” 
style of judicial opinions, with its reference to 
“the dreary succession of quotations.” Car- 
dozo, Law and Literature, 31. 

11. Consult: Preston, Our Supreme Court Opin- 
ions, (1931) 7 L. A. Bar Assn. Bul. 67. 

12. Compare the procedure of the Supreme Court 
of the United States, as described by Mr. 
Chief Justice Hughes. Hughes, The Supreme 
Court of the United States, 57-60. 
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extent, this lies in the hands of the court 
itself—particularly if opinions prepared for 
the other purposes are limited as suggested 
below. To some extent, however, it requires 
legislative or constitutional action toward 
reduction of the volume of litigation reach- 
ing the court and for increasing the number 
of judges. The experience of the Appellate 
Department of the Superior Court in Los 
Angeles County, California, however, fur- 
nishes a splendid example of the success of 
a small bench (three in number), handling 
a mass of appeals (nearly 800 a year), ex- 
peditiously and with an intelligent use of 
opinions, and yet retaining the conference 
method.!3 

This brings us to opinions written for the 
second purpose—namely to advise the lit- 
igants and their counsel as to the reasons 
for the results. To the extent that lengthy 
opinions are written for this purpose, they 
are, it is submitted, without material public 
value. The parties to a case, and their coun- 
sel, are already informed as to the facts 
and the issues presented. For them, rio more 
is needed than a brief statement that certain 
propositions have, or have not, been ap- 





proved by the court, with a summary cita- 
tion of the authorities supporting the court’s 
conclusion—a process well exemplified in 
the current type of “per curiam” opinions 
filed by the Supreme Court of the United 
States.'* In fact, one court has for several 
years proceeded, with apparent satisfaction 
on the part of all concerned, under a system 
whereby such memoranda are merely filed 
in the court records, without formal publica- 
tion. 


This leaves only the third function of 
opinions to be examined. It is, of course, 
obvious that a legal system based on a doc- 
trine of precedents makes written opinions 
essential. But we know, likewise, that only 
a small percentage of the cases coming be- 
fore appellate courts present problems which 
are in any sense new!®—and it is clearly 
only the new problems with which this func- 
tion is concerned. Where the elaborate and 
fully documented opinions confined to such 
cases, and were they, as is suggested by the 
Indiana and North Dakota courts,!” limited 
to the points necessary to a decision, we 
would have no outcry over length or volume 
of our reports. 





13. Consult: Bishop, Practice in the Appellate 
Department of the Superior Court, (1931) 6 
L. A. Bar Assn. Bul. 252. 


14. This suggestion is, it is thought, in no way 
vitiated by the criticisms made of some aspects 
of the per curiam practice of the Supreme 
Court. (Consult: Frankfurter and Landis, 
The Business of the Supreme Court at October 
Term, 1929, (1930) 44 Harv. L. Rev. 1, 8; 
Frankfurter and Landis, The Business of the 
Supreme Court at October Term, 1930, (1931) 
45 Harv. L. Rev. 271, 280.) As these com- 
mentators themselves point out, the court is 
now citing, as authorities for its rulings, cases 
squarely in point—and this is all that the lit- 
igant and his lawyer need. 





15. Bishop, Practice in the Appellate Department 
of the Superior Court, (1931) 6 L. A, Bar 
Assn. Bul. 252. 

16. “. . . it must be borne in mind that, every day, 
innumerable simple or simplified legal prob- 
lems are arising which can be decided by lay- 
man and lawyer with reference to a simple 
rule (and often are so decided), and that the 
more complicated cases which come to a judge 
or lawyer often involve a great many legal 
‘points’, a large number of which are relative- 
ly simple. These will be decided almost me- 
chanically according to rules. . . .” Austin 
Tappan Wright, Book Review, (1931) 5 So. 
Cal. L. Rev. 79, 82. 

17. Supra, footnotes 8 and 9. 
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nique Features 
or THE New Catirornia Dicest 


Invaluable Aids for California Lawyers 


1e Ai title scheme and topical outline that are peculiarly 
adapted to the California decisions. For example: 


VI. Time to Appeal. 
b. Statutory Period. 


244. Appeal from Judgment—Rule Under 
Practice Act. 


|, RD as Res, Rule Under Code. 
SS Ye: Rule from 1879 to 1915. 
I Se toate Rule Since 1915. 


2. Overruled and superseded cases mentioned in such a 
way as to avoid misleading the searcher. 

The New California Digest, at the places to which they 
pertain, points out those decisions which are no longer 
authority. 


3- References to the annotations in American Law Reports 
that place the investigator in touch with the authorities in 
other jurisdictions, and to California Jurisprudence and 
Ruling Case Law which provide the deductions of text 
writers on the points under investigation. 


4, Factual situations stressed, with materials classified to 
particular titles. 

5. Every point in each case digested and so classified that 
it can be easily found. 


6. Supplements that become (by insertion in pockets) a 
part of the books themselves, so that the various volumes 
are always practically up to date—a lifetime digest service. 





The New California Digest contains all these features 


BANCROFT-WHITNEY CO. 


200 McAllister Street 137 N. Broadway 
San Francisco Los Angeles 
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MANUAL 
of 
FEDERAL APPELLATE 
PROCEDURE 


(SECOND EDITION) 
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A CONCISE AND PRACTICAL TREATISE, ANNOTATED, ON ALL 
PROCEEDINGS NECESSARY ON APPEAL, PETITIONS TO REVIEW 
ORDERS OF THE BOARD OF TAX APPEALS, FEDERAL TRADE 
COMMISSION, INTERSTATE COMMERCE COMMISSION, : 
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FEDERAL RESERVE BOARD, DECISIONS OF DISTRICT 
COURT IN AWARDS OF ARBITRATION AND APPEALS 
IN ADMIRALTY CASES AND PRACTICE ON 
REVIEW BY THE SUPREME COURT OF THE 
UNITED STATES, INCLUDING PERTINENT 

STATUTES AND RULES OF COURTS 


Preliminary Steps in the District Court, during trial, by objections, preserva- 
tion of exceptions, and bill of exceptions, statement of evidence in equity 
cases, trial by court without jury and other essential procedural steps. 


a i a te ee ts 


A complete statement of proceedings in the Circuit Courts of Appeals from 
time jurisdiction is vested in those courts. 
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Practice upon petition to the Supreme Court of the United States for writ of 
certiorari, and upon appeals thereto. 


Appendix: 
Rules of the Circuit Court of Appeals for the Ninth Circuit. 
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By 
PAUL P. O’BRIEN 


Member of the San Francisco Bar, 
Clerk of the United States Circuit Court of Appeals for the Ninth Circuit. 


PRICE $6.00 


2, 


o> 


noesoetoetoctoeton 


>, 


- 


o 
OF 


eto 


eee 





PARKER, STONE @ BAIRD CO. 
241 East Fourth Street 
Los Angeles TRinity 5206 
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